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' Although MSHA relies somewhat on the testimony of its
rebuttal witness, electrical engineer Harold Newcomb, it seems
clear to me that his testimony is based only on his review
of the written citations. Mr. Newcomb conceded that he had
never been in the underground mine, was not familiar with
the particular belt drives in question, and had never observed
the particular devices which were cited in these proceedings
(Tr. 454-456).  Further, he had no idea how much belt slippage
would be required to cause the slippage switch to open, and
he conceded that it would depend on the speed at which the
switch was set (Tr. 471).  Under the circumstances, I have
given little weight to Mr. Newcomb's testimony.

I cannot conclude that MSHA has established that the
cited slippage switches were not functioning in the way they
were intended.  Inspector Sloan's initial test on August 11,
was performed on a switch which was apparently defective
at the outset.  This not only raises a question as to the
credibility of that test, but also as to the others, particularly
since he indicated that he followed the same procedures in
testing the other switches on August 16th.  Inspector Sloan
conceded that he did not calculate the speed of the belts
he tested, and he admitted that there are no MSHA guidelines
or policies concerning the acceptable belt speeds which should
be maintained, or the threshold speed limits necessary to
trigger the particular belt sensing devices in the event
there is any indication of slippage.  Further, MSHA has
not rebutted the testimony that other inspectors who conducted
the same basic tests as did Mr. Teel and Mr. Sloan nonetheless
approved the continued operation of the switches.  Although
MSHA's reply brief argument that the failure by other inspectors
to cite violations may not be used to support any "waiver"
theory is correct, it seems to me that MSHA should be concerned
about inconsistent enforcement practices, particularly in
instances where the inspector is left to his own imagination
as to how the standard should be interpreted and applied.

I take note of the fact that while the citations charge
that the cited slip switches would not stop the belt drive
rollers in the event of belt slippage, the inspectors
artificially stopped the rollers which activated the
slippage switches, and when they did, the activated slippage
switches caused the drive roller to be deenergized, and the
belt began to slow down.  Rather than permitting the belt
to come to a complete stop, the inspectors had the rollers
released after the belt had slowed to an unkown speed, and
when this was done, the belt started up to its normal speed
again.  Given these circumstances, I conclude and find that
the tests conducted by the inspectors indicated that thece
